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Preface

This pamphlet is one in a series of monthly pamphlets which will be consolidat-
ed on an annual basis and entitled Decisions of the Comptroller General of the
United States. The annual volumes have been published since the establishment
of the General Accounting Office by the Budget and Accounting Act, 1921. Deci-
sions are rendered to heads of departments and establishments and to disburs-
ing and certifying officers pursuant to 31 U.S.C. 3529 (formerly 31 U.S.C. 74 and
82d.) Decisions in connection with claims are issued in accordance with 31
U.S.C. 3702 (formerly 31 U.S.C. 71.) In addition, decisions, on the validity of con-
tract awards pursuant to the Competition In Contracting Act (831 U.S.C.
3554(e)(2) (Supp. III) (1985), are rendered to interested parties.

The decisions included in this pamphlet are presented in full text. Criteria ap-
plied in selecting decisions for publication include whether the decision repre-
sents the first time certain issues are considered by the Comptroller General
when the issues are likely to be of widespread interest to the government or the
private sector; whether the decision modifies, clarifies, or overrules the findings
of prior published decisions; and whether the decision otherwise deals with a
significant issue of continuing interest on which there has been no published
decision for a period of years.

All decisions contained in this pamphlet are available in advance through the
circulation of individual decision copies. Each pamphlet includes an index-digest
and citation tables. The annual bound volume 1ncludes a cumulative index-
digest and citation tables.

To further assist in the research of matters coming within the jurisdiction of
the General Accounting Office, ten consolidated indexes to the published vol-
umes have been compiled to date, the first being entitled “Index to the Pub-
lished Decisions of the Accounting Officers of the United States, 1894-1929,” the
second and subsequent indexes being entitled ‘“Index of the Published Decision
of the Comptroller” and “Index Digest—Published Decisions of the Comptroller
General of the United States,” respectively. The second volume covered the
period from July 1, 1929, through June 30, 1940. Subsequent volumes have been
published at five-year intervals, the commencing date being October 1 (since
1976) to correspond with the fiscal year of the federal government.
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Preface

L _____________________________________________________________________________________________________ |
Decisions appearing in this pamphlet and the annual bound volume should be
cited by volume, page number, and date, e.g., 64 Comp. Gen. 10 (1978). Decisions
of the Comptroller General which do not appear in the published pamphlets or
volumes should be cited by the appropriate file number and date, e.g., B-230777,
September 30, 1986.

Procurement law decisions issued since January 1, 1974, and Civilian Personnel
Law decisions whether or not included in these pamphlets, are also available
from commercial computer timesharing services.

To further assist in research of Comptroller General decisions, the Office of the

General Counsel at the General Accounting Office maintains a telephone re-
search service at (202) 275-5028.
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B-222733, B-222959, March 1, 1988
Civilian Personnel

Relocation

# Expenses

# B Reimbursement

B & B Eligibility

i B HH Service Breaks

An employee, as the consequence of an on-the-job injury, was separated from federal employment
and carried on the rolls of the Office of Workers’ Compensation Programs. Upon reemployment 5
U.S.C. § 8151 mandates that he be treated as though he had never left federal employment for the
purpose of benefits based on length of service. Where he is reemployed at a different geographical
location from his duty station at the date of separation he, therefore, is entitled to relocation ex-
penses under 5 U.S.C. §§ 5724 and 5724a to the same extent as if he had been transferred to the new
duty station without a break in service.

Civilian Personnel

Relocation

H Expenses

H B Reimbursement

B W H Eligibility

@ B E H Service Breaks

Where an individual is reemployed at his former duty station following a period of separation
during which he was carried on the rolls of the Office of Workers’ Compensation Programs, he is
not entitled to reimbursement for expenses he incurs in relocating his residence back to that same
duty station incident to the reemployment action. The individual’s handicap resulting from an on-
the-job injury does not justify an exception to the rule that one reappointed to federal employment
following a break in service must bear the costs of traveling to his first duty station. These costs are
common to all individuals appointed or reappointed to positions at locations distant from their
places of residence; therefore, reimbursement for such costs cannot be viewed as ameliorating
access-to-work impediments that arise as the result of a handicapping condition. However, because
of equitable considerations, a report is being submitted to the Congress recommending that it au-
thorize relocation expenses as a meritorious claim under 31 U.S.C. § 3702(d).

Matter of: Larry V. Salas and William D. Morger—Relocation
Expenses—Restoration to Duty Following Injury

This decision deals with the authority of federal agencies to pay relocation ex-
penses incident to the reemployment of individuals who, following an on-the-job
injury, have been carried on the rolls of the Office of Workers’ Compensation
Programs (OWCP), Department of Labor. In view of the purpose behind 5 U.S.C.
§ 8151, we hold that such an individual may be paid relocation expenses upon
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reemployment at a location other than his former duty station to the same
extent as if he had been transferred between duty stations without a break in
service. An individual who was reemployed at his former duty station, after
having moved away from that duty station while being carried on the OWCP
rolls, is not entitled to relocation expenses. For equitable reasons, the second
individual’s case is being referred to the Congress as a meritorious claim.

Background

We have been asked by certifying officers for the Departments of Agriculture
and Interior to consider relocation expense claims presented by two individuals
who have been reemployed by their respective Departments following periods of
separation from government service during which each received disability com-
pensation under the authority of 5 U.S.C. §§ 8101 et seq. We have addressed
these two cases in a single decision because they present related issues.

Mr. Larry V. Salas was employed by the Forest Service in 1973 when he suf-
fered an on-thejob injury. That injury was permanently disabling and Mr.
Salas, thereafter, was unable to perform his duties as a forestry technician. In
June 1977, when the Forest Service could no longer find lightduty work for Mr.
Salas, his employment with the Department of Agriculture was terminated and
Mr. Salas was transferred to the rolls of the OWCP. At the time of separation,
his permanent duty station was the Kingston Work Center located in the vicini-
ty of Truth or Consequences, New Mexico. In 1984, 7 years later, the Forest
Service offered Mr. Salas a lower grade position in Silver City, New Mexico,
under the Handicapped Employment Program. Mr. Salas accepted the position
in Silver City, and submitted a claim for the costs he incurred in relocating his
residence from Winston, New Mexico, to Silver City. The certifying officer for
the Department of Agriculture is in doubt as to the agency’s authority to reim-
burse the relocation expenses claimed.

Mr. William D. Morger was employed by the Bureau of Reclamation at Grand
Coulee, Washington, when he suffered an on-the-job injury. His employment
with the Department of the Interior was terminated in August 1977 and for the
succeeding 8 years he was carried on the OWCP rolls. Sometime during this 8-
year period Mr. Morger relocated his residence to Madera, California. On July
15, 1985, he was reemployed by the Bureau of Reclamation at Grand Coulee, his
former duty station. In connection with his reemployment, Mr. Morger was
issued a travel order purporting to authorize his transfer of official station from
Madera to Grand Coulee. Under those travel orders he has been reimbursed re-
location expenses, including travel and transportation of household goods as
well as househunting and miscellaneous expenses. The certifying officer for the
Department of the Interior has raised a question concerning the authority to
reimburse these and other relocation expenses claimed by Mr. Morger.
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Discussion

The expenses claimed by Messrs. Salas and Morger are in the nature of those
authorized by sections 5724 and 5724a of title 5 of the United States Code for
employees transferred in the interest of the government from one official sta-
tion to another for permanent duty. This Office has held that the reference in
section 5724 to a transfer from one official duty station to another requires a
change in the permanent duty station of an employee without a break in serv-
ice. 54 Comp. Gen. 747 (1975); Greg T. Montgomery, B-196292, July 22, 1980. Sub-
section 5724a(c) creates a limited statutory exception to this particular require-
ment for individuals who are reemployed at a different geographical location
within 1 year following separation through reduction in force or transfer of
function.

Essentially, there are three requirements that must be met before an employee
is eligible to receive relocation expenses under 5 U.S.C. §§ 5724 and 5724a. The
employee must be transferred from one permanent duty station to another; that
transfer must be in the interest of the government; and it must be accomplished
without a break in service. The records in Mr. Salas’ and Mr. Morger’s cases
amply demonstrate that their reemployment at the particular location was
viewed by the employing agency -as an action taken in the interest of the gov-
ernment. It is the government’s policy to employ those receiving disability com-
pensation to the extent that suitable positions are available. Reemployment re-
lieves the agency involved of the obligation to fund Federal Employees’ Compen-
sation payments and results in the productive employment of the individual in
a position that serves the agency’s needs. In Mr. Salas’ case, the reemployment
was at a different location and, thus, involved a change of official duty station,
although that change of station was effected following a break in service of
nearly 7 years. Mr. Morger was also reemployed following a substantial break
in service; however, he was reemployed at his former duty station. His reem-
ployment did not involve a change of official duty station.

We believe there is authority to regard an individual who has been carried on
the rolls of the OWCP as transferred without a break in service when he is re-
employed at a different geographical location than that which was his official
duty station at the date of his separation. As to individuals who resume employ-
ment with the federal government after having been carried on the OWCP rolls,
5 U.S.C. § 8151 provides:

(a) * * * the entire time during which the employee was receiving compensation under this chapter
shall be credited to the employee for the purposes of within-grade step increases, retention purposes,
and other rights and benefits based upon length of service.

Although the Office of Personnel Management regulations implementing sec-
tion 8151 do not specifically address the issue of relocation expenses, they apply
that section broadly in terms of the employment benefits it accords the reem-
ployed individual. Federal Personnel Manual, Chapter 353, Subchapter 5-1a(2),
provides:

(67 Comp. Gen.)
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(2) Following compensable injury. Persons being restored after recovering from a compensable injury
are generally entitled to be treated as though they had never left. The entire period an employee
was receiving compensation or continuation of pay is creditable for purposes of rights and benefits
based upon length of service, including within-grade increases, career tenure, and completion of the
probationary period. However, employees do not earn sick and annual leave while in a nonpay
status.”

The effect of this regulation is to treat the reemployed individual as though he
had never been separated from federal service and to accord him those rights
and benefits, other than leave, that would accrue to an individual who did not
have a break in service. In view of the broad remedial purpose behind 5 U.S.C. §
8151, we believe it is proper to apply this regulation for the purpose of preserv-
ing a reemployed individual’s entitlement to the relocation expenses he would
have received if he had been transferred without a break in service to the loca-
tion at which he was reemployed. In Mr. Salas’ case, he was reemployed at a
different location than his duty station at the time of separation and he is,
therefore, entitled to relocation expenses under 5 U.S.C. §§ 5724 and 5724a to
the same extent as if he had been transferred without a break in service from
the Kingston Work Center to Silver City. Since Mr. Morger was reemployed at
the same location as that from which he had been separated 8 years earlier,
however, 5 U.S.C. § 8151 does not have the effect of granting him the expenses
that accrue to individuals transferred between duty stations.

The basic authorities to pay relocation expenses of federal employees are con-
tained in chapter 57, title 5, of the United States Code. In addition to the trans-
fer expense authorities discussed above, there is authority to pay a more limited
range of expenses to individuals who are appointed to positions outside the con-
tinental United States and to individuals appointed to shortage-category posi-
tions. 5 U.S.C. §§ 5722 and 5723. None of these statutes provides authority to
pay the relocation expenses of an individual who is appointed to a position in
the United States that is not a manpower shortage category position or to an
individual who is restored to a position at his former duty station, either with
or without a break in service. We find no provision in the Workers’ Compensa-
tion Act, 5 U.S.C. §§ 8101 et seq. or the regulations issued thereunder which spe-
cifically authorizes relocation expenses in a case, such as Mr. Morger’s, where
an individual who has been on the OWCP rolls is reemployed at his former duty
station.

We are cognizant of the fact that many individuals who are reemployed follow-
ing a disability have been permanently handicapped by that disability. For this
reason, it is appropriate to consider whether this fact provides a basis to pay
relocation expenses incident to the reappointment of a handicapped employee at
his former duty station.

In early decisions, this Office concluded that illness or physical disability pro-
vided no basis for increasing the cost of transportation or travel expenses to be
paid by the government. See, e.g., 27 Comp. Gen. 52 (1947). More recently, how-
ever, we have made exceptions for the benefit of the handicapped. In 56 Comp.
Gen. 398 (1977) and 55 Comp. Gen. 800 (1976) we authorized reimbursement of
travel expenses for an attendant to accompany a handicapped employee per-
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forming official travel. In 56 Comp. Gen. 398 (1977) we authorized the use of
appropriated funds to reimburse a handicapped employee for the cost of a mo-
torized wheelchair where the agency had violated the Architectural Barriers
Act by installing - carpeting in the employee’s workplace that made a
nonpowered wheelchair unusable. In each of these cases, the expenditure was
directed at ameliorating an impediment to the employee’s performance of his
duties.

In 63 Comp. Gen. 270 (1984) we were asked to consider whether agencies may
expend appropriated funds for commercial parking for the severely disabled
where government parking facilities are unavailable. In that decision, we drew
a distinction between those expenditures that confer a benefit which is primari-
ly economic and those that ameliorate access-to-work impediments that arise
from a severely disabled condition. Noting that ordinarily it is a federal employ-
ee’s responsibility to furnish transportation to and from his place of employ-
ment, we held that an agency’s appropriated funds may be used to reimburse a
severely handicapped employee only to the extent he or she must, by reason of
that disability, pay parking costs more than a de minimis amount above the
costs paid by nonhandicapped employees for parking. This decision permits re-
imbursement for a portion of a severely handicapped individual’s parking costs
where, because of that handicap, he must incur higher costs to park near his
place of work, while other employees are able to park at a lower cost some dis-
tance from the workplace.

Just as the cost of daily commuting to and from the workplace is to be borne by
the employee, the general rule is that an employee must bear the expense of
travel to his initial permanent duty station in the absence of a statute to the
contrary. Cecil M. Halcomb, 58 Comp. Gen. 744 (1979); 53 Comp. Gen. 313 (1973).
In the absence of authority such as 5 U.S.C. § 5724a(c), discussed above, this
general rule applies to an individual who is reemployed by the government to
the same extent that it applies to an individual appointed to his first position
with the federal government. Wallace E. Boulton, B-192817, Dec. 18, 1978. The
costs Mr. Morger incurred in relocating his residence back to his former duty
station at Grand Coulee Dam, Washington, are no different than any employee
who resided elsewhere would incur if he were employed or reemployed at that
same location.

These are not costs that remove an access-to-work impediment. They are costs
that must be borne by an employee who, like Mr. Morger, has chosen to locate
his residence away from his former duty station during a period of separation
from the government service. We know of no authority to reimburse costs of
this nature which are occasioned by the employee’s decision to relocate his resi-
dence away from his duty station while being carried on the rolls of OWCP.
Unlike in Mr. Salas’ case, discussed above, 5 U.S.C. § 8151 is unhelpful since its
effect is merely to treat Mr. Morger as having been restored without a break in
service to his former post of duty, an event that carries with it no statutory en-
titlement to relocation expenses.
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In accordance with the above, Mr. Salas may be reimbursed relocation expenses
authorized under 5 U.S.C. §§ 5724 and 5724a on the basis of a permanent
change of station between the Kingston Work Center and Silver City, New
Mexico. Although there is no legal authority to allow Mr. Morger’s moving ex-
penses, we are submitting this case to the Congress as a meritorious claim
under 31 US.C. § 3702(d). In our submission we are recommending that the
Congress authorize normal relocation expenses as though Mr. Morger had been
an employee transferred in the interest of the government. For the benefit of
the government, Mr. Morger was induced to move from Madera to Grand
Coulee by the offer of relocation expenses. He accepted the position at Grand
Coulee, thereby reducing or eliminating the agency’s payments of Federal Em-
ployees’ Compensation to him based on his disability and has performed valua-
ble services for the Bureau of Reclamation. Based upon these equitable consid-
erations, we recommend that the Congress favorably consider this meritorious
claim. Collection action against Mr. Morger should be suspended pending con-
gressional consideration of our request.

B-229014, March 2, 1988
Civilian Personnel

Compensation

H Severance Pay

B B Eligibility

Hl Bl Involuntary Separation
Il B B B Determination

An employee sought and received a transfer from a permanent career service position in ACTION
to a time-limited appointment for 5 years in the Peace Corps, which could not be extended except
for extraordinary reasons. For purposes of the severance pay statute, 5 U.S.C. § 5595 (1982), we find
that she was an “employee” and that she was involuntarily separated, i.e, her separation from her
position in the Peace Corps was against her will and without her consent. Therefore, the employee
is entitled to severance pay.

Matter of: Wanda Pleasant—Severance Pay

The issue involved in this decision is whether an employee who had previously
held a career appointment in ACTION and was subsequently separated from
her time-limited appointment with the Peace Corps was “involuntarily separat-
ed” from her position within the meaning of that phrase as used in 5 U.S.C. §
5595(b)(2) (1982), and thus is entitled to severance pay. For the following rea-
sons, we hold she was involuntarily separated in that manner and thus is enti-
tled to severance pay.

Background

This decision is in response to a joint request from the ACTION/Peace Corps
Employees Union, AFSCME Local 2027 (union), and the Peace Corps (agency).
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This request has been handled as a labor-relations matter under 4 C.F.R. Part
22 (1987), and pursuant to 4 C.F.R. § 22.7(b) (1987), our Office is issuing a deci-
sion to the parties on their joint request. The facts of this case, which have been
jointly stipulated to by the union and the agency, are as follows.

With the exception of one brief period when she was employed by the U.S. Cus-
toms Service, Ms. Wanda Pleasant was an employee of ACTION from 1977 to
1980. On August 1, 1980, she was converted to career tenure. Subsequently, she
applied for and received a position with the Peace Corps without a break in
service on October 17, 1981. Her initial appointment with the Peace Corps was
an excepted service, time-limited appointment not to exceed April 17, 1984, Her
appointment was subsequently extended not to exceed October 17, 1986.

Employees of other agencies who receive a time-limited appointment in the
Peace Corps, such as Ms. Pleasant, are no longer entitled to mandatory rein-
statement to their former federal positions. Instead, reinstatement is permitted
at the discretion of the employing agency.! In Ms. Pleasant’s case, the Peace
Corps’ request that she be given reemployment rights was denied by ACTION
on November 30, 1981.

At the end of her 5 years of service with the Peace Corps, Ms. Pleasant was
separated on October 17, 1986. Her position was not abolished, and there were
no reasons such as misconduct, delinquency, or inefficiency for her separation.
We note that both the union and the agency have stipulated and the record con-
firms that Ms. Pleasant is an “employee” as specially defined for purposes of
the statute governing severance pay since she transferred directly from a per-
manent career-tenure appointment in ACTION to the time-limited appointment
in the Peace Corps, without a break in service. See 5 U.S.C. § 5595(a)2)(ii) and
(b)(1) (1982). Thus, the only issue for resolution in this case is whether Ms.
Pleasant was “involuntarily separated” from her position within the meaning of
that phrase as used in section 5595(b)(2) and thus is entitled to severance pay.

The union contends that Ms. Pleasant was involuntarily separated and argues
that her case is analogous to our decision in Susan E. Baity, B-223115, Apr. 9,
1987, and to the holding in Sullivan v. United States, 4 Cl. Ct. 70 (1983), af-
firmed per curiam, 742 F.2d 628 (Fed. Cir. 1984). The agency, while conceding
that Baity was correctly decided, contends that Ms. Pleasant’s case is distin-
guishable from Baity because Ms. Pleasant did not have mandatory reemploy-
ment rights and thus did not have an expectation of unlimited employment.
The agency also argues that Ms. Pleasant’s separation was not involuntary
under the criteria set forth in Sullivan which we relied on in Baity.

Discussion and Analysis

Entitlement to severance pay is governed by 5 U.S.C. § 5595 (1982) which pro-
vides, in relevant part, that:

1 Compare the previous law, section 528 of the Foreign Service Act of 1946, 22 U.S.C. § 928 (1976), with section 310
of the Foreign Service Act of 1980, 22 U.S.C. § 3950 (1982), effective February 15, 1981.
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(a) For the purpose of this section—
(1) ‘agency’ means—
(A) an Executive agency; [and]

* ] * * *

(2) ‘employee’ means—
(A) an individual employed in or under an agency;

* ] * * *

but does not include—

% ] * * *

(i) an employee serving under an appointment with a definite time limitation, except one so ap-
pointed for fulltime employment without a break in service of more than 3 days following service
under an appointment without time limitation;

% * * * *

(b) Under regulations prescribed by the President or such officer or agency as he may designate, an
employee who—

(1) has been employed currently for a continuous period of at least 12 months; and

(2) is involuntarily separated from the service, not by removal for cause on charges of misconduct,
delinquency, or inefficiency;

is entitled to be paid severance pay in regular pay periods by the agency from which separated.

We note that neither the statute nor the severance pay regulations in 5 C.F.R.
§§ 550.701 et seq. (1986) attempt to further define the phrase “involuntarily sep-
arated.” However, the United States Claims Court and our decision in Baity
have given meaning to those words for the purposes of severance pay.

In Sullivan, the Claims Court considered the case of a career-tenured employee
who voluntarily accepted a temporary appointment in another agency. This
temporary appointment was renewed twice but was ultimately allowed to
expire, and Ms. Sullivan’s employment was terminated.

The court in Sullivan noted that the statutory provisions governing eligibility
for severance pay due to involuntary separation are to be given a generous con-
struction and that “voluntariness” is a question of fact. Id. at 74-75. Before at-
tempting to define inoluntary separation, however, the court noted a deficiency
in the Office of Personnel Management's (OPM’s) proffered explanation. In Sul-
livan, OPM contended that severance pay was not designed to aid an employee
serving in a position with a definite time limitation because his eventual sepa-
ration is not unexpected. The government also argued in Sullivan that an em-
ployee who resigns voluntarily to accept a term appointment chooses to place
himself in a position facing unemployment. Rejecting these arguments, the Sul-
livan court noted that:

. . . term appointees know from the start they have no right to their positions beyond the period

stated. However, this does not establish that when our plaintiff was asked to leave she did so volun-
tarily. Sullivan, id. at 75.
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The Sullivan court then went on to apply OPM’s administrative definition in
the related area of civil service retirement eligibility to interpret the severance
pay statute’s meaning of “involuntarily separated.” Quoting the Federal Person-
nel Manual Supplement 831-1, § S11-2a, the court stated that the term “invol-
untary separation’” means:

any separation against the will and without the consent of the employee, other than separation for
cause on charges of misconduct or delinquency . . . Note, however, that whether a separation is
involuntary depends upon all the facts in a particular case; it is the true substance of the action
which governs rather than the methods followed or the terminology used. Sullivan, id. at 75.

The Sullivan court then determined that the record clearly refuted any sugges-
tion that Ms. Sullivan’s separation was other than against her will and without
her consent. The Sullivan court thus held, contrary to OPM’s views, that the
appropriate point for determining whether a person was involuntarily separated
is at the time of actual separation.

In Susan E. Baity, cited previously, our Office followed the Claims Court’s defi-
nition of “involuntarily separated” for severance pay purposes, which was set
forth in Sullivan. After finding that the record in Baity clearly refuted any sug-
gestion that Ms. Baity’s separation was other than against her will and without
her consent, we noted that “[wle are bound by the statute and any denial of
severance pay based on the unique circumstances of Peace Corps employment
would require an amendment to the statute.”

In regard to Ms. Pleasant’s case, the agency, while conceding that Baity was
correctly decided, contends that Ms. Pleasant’s case is distinguishable from
Baity for two reasons. First, the agency notes that while Ms. Baity had manda-
tory reemployment rights, Ms. Pleasant had only discretionary reemployment
rights under section 310 of the Foreign Service Act of 1980, 22 U.S.C. § 3950
(1982), since she was hired by the Peace Corps after February 15, 1981, the effec-
tive date of that Act. Secondly, the agency argues that the expiration of Ms.
Pleasant’s appointment was not an involuntary separation because she did not
have an expectation of unlimited employment.

In regard to its first contention, the agency’s argument is based to a large
extent on informal advice from the Office of Personnel Management (OPM) in a
letter to the Peace Corps, dated August 2, 1982. In this letter, which was writ-
ten before the Claims Court’s decision in Sullivan and our Office’s decision in
Baity, OPM expressed the view that the severance pay regulation for employees
with mandatory reemployment rights, 5 C.F.R. § 550.701(b)(1)(vi), does not apply
to employees who have only discretionary reemployment rights.

It is true that Ms. Pleasant did not have mandatory reemployment rights but
only discretionary reemployment rights under section 310 of the Foreign Serv-
ice Act of 1980, 22 U.S.C. § 3950 (1982), since she was hired by the Peace Corps
after February 15, 1981, the effective date of that Act. Furthermore, it is also
true that the severance pay regulation for employees with mandatory reemploy-
ment rights, 5 C.F.R. § 550.701(b)(1)(vi), does not apply to employees who have
only discretionary reemployment rights, and that, indeed, the severance pay
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regulations in 5 C.F.R. Part 550.701 do not specifically mention employees with
discretionary reemployment rights. However, by virtue of the “exception
clause” of 5 U.S.C. § 5596(a)(2)(ii) (1982), quoted above, an employee, such as Ms.
Pleasant, who was appointed for fulltime employment without a break in serv-
ice of more than 3 days following service under an appointment without time
limitation is clearly an ‘“‘employee” for purposes of entitlement to severance
pay. The fact that OPM’s regulations do not specifically deal with coverage of
an employee under these specific circumstances cannot serve to defeat a statuto-
ry entitlement to severance pay. See Sullivan v. United States, 4 Cl. Ct. 70, 72-74
(1983). Thus, the fact that Ms. Pleasant had only discretionary reemployment
rights is irrelevant as to whether she is an “employee” for purposes of the sev-
erance pay statute.

The agency’s second contention is that the expiration of Ms. Pleasant’s appoint-
ment was not an involuntary separation because she did not have an expecta-
tion of unlimited employment. This contention is essentially the same as OPM’s
“presumption theory,” which the Claims Court rejected in Sullivan. Both Sulli-
van and Baity, cited previously, demonstrate that the appropriate point for de-
termining whether a person was involuntarily separated is at the time of actual
separation.

In regard to Ms. Pleasant’s separation, the record here shows that her separa-
tion was against her will and without her consent at the time of actual separa-
tion. There is no evidence to suggest that Ms. Pleasant could have stayed on or
that she consented to be separated. Based on the criteria enunciated in the
Claims Court’s decision in Sullivan and our decision in Baity, we conclude that
Ms. Pleasant was “involuntarily separated from the service’” within the mean-
ing of 5 U.S.C. § 5595()(2) (1982). As we noted above, Sullivan demonstrates
that the appropriate point for determining whether a person was involuntarily
separated is at the time of actual separation. Thus, Ms. Pleasant’s expectations
at the beginning of her time-limited appointment are not necessarily material
to the determination of whether she was involuntarily separated. Furthermore,
as we likewise noted in Baity, we are bound by the language of the severance
pay statute, and any denial of severance pay based on the unique circumstances
of Peace Corps employment would require an amendment to the statute.

Accordingly, we conclude that Ms. Pleasant’s separation from the Peace Corps
was involuntary as required by 5 U.S.C. § 5595(b)(2) (1982), and we hold that she
is entitled to receive severance pay.

(67 Comp. Gen.)
Page 304



B-229892, March 3, 1988
Procurement

Competitive Negotiation

@ Offers

B W Late Submission

B B B Acceptance Criteria

A late proposal was properly rejected after the initial evaluation in accordance with alternate late

proposal clause, where the agency found that the proposal did not offer any significant cost or tech-
nical advantage to the government.

Matter of: Genesys Research, Inc.

Genesys Research, Inc. (GRI), protests the rejection of its proposal as late under
request for proposals (RFP) No. NIH-ES-87-04, issued by the National Institute
of Environmental Health Sciences (NIEHS), Department of Health and Human
Services (HHS).

We deny the protest.

The RFP sought proposals for the testing of the cytogenetic properties of ap-
proximately 100 chemicals. Five proposals were received by the closing date.
GRI's proposal was received 1 day late. The RFP incorporated by reference
Public Health Service Acquisition Regulation (PHSAR) § 352.215-10, 51 Fed.
Reg. 43357 (1986), 52 Fed. Reg. 44397 (1987) to be codified at 48 C.F.R. § 352.215-
_ 10, which states:

Notwithstanding the procedures contained in the provision of this solicitation entitled Late Submis-
sions, Modifications, and Withdrawals of Proposals, a proposal received after the date specified for
receipt may be considered if it offers significant cost or technical advantages to the Government,
and it was received before proposals were distributed for evaluation, or within five calendar days
after the exact time specified for receipt, whichever is earlier.’

PHSAR § 315.412(c)(2) requires the contracting officer to determine, with the as-
sistance of cost and technical personnel, whether the proposal meets the criteria
of the regulation; that is, if the proposal offers significant cost or technical ad-
vantages to the government. Thus, the contracting officer submitted GRI’s pro-
posal, along with those timely received, to the peer review panel for evaluation.
GRI’s proposal was one of three found to be technically acceptable by the panel.
The contracting officer also consulted with a contract specialist and the project
officer to determine whether GRI’s proposal offered any significant cost or tech-
nical advantages.!

GRI's proposal offered the highest cost and the evaluation report of the peer
review panel established that two other proposals were received that were tech-
nically equal or better. The project officer also found that there was “nothing
that would lead him to believe that further negotiations with GRI would result

1 GRI has urged that alleged inconsistencies in the record cast doubt on whether the contracting officer fulfilled
her responsibilities to consult with appropriate personnel to make this determination. From our review of the
record, we find that the contracting officer properly fulfilled her responsibilities in accordance with PHSAR §
315.412(c)(2).
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in advantages over the other acceptable offers.” Therefore, the contracting offi-
cer concluded that GRI offered no significant cost or technical advantage to the
government, and excluded it from further consideration.

An agency may consider a proposal that is received after the date required in
the solicitation only if one of the exceptions to the rule against considering late
proposals applies. Design Data Systems, B-225718.2, Mar. 5, 1987, 87-1 CPD f
253; ComPath Business Telephone Systems, B-213575, May 22, 1984, 84-1 CPD |
543. GRI’s proposal was late and under HHS’ applicable rules could only be con-
sidered if it offered a significant cost or technical advantage.

We find that the contracting officer’s decision to reject GRI's proposal as late
was reasonable, since, as submitted, the proposal offered neither a significant
cost nor technical advantage to NIEHS. In this regard, “significant cost or tech-
nical advantage” clearly contemplates that an offer be more than merely tech-
nically acceptable.

GRI claims that NIEHS applied the “significant advantage test”’ prematurely.
Since the RFP contemplated best and final offers (BAFOs) and GRI would ap-
parently have been included in the competitive range, but for its late submis-
sion, GRI argues that it would be in the government’s best interests to conduct
discussions and solicit and review GRI's BAFO prior to deciding whether it met
the “test,” since this might show that GRI's proposal as revised offered the req-
uisite significant cost or technical advantage.

We agree with HHS that the determination of whether a late proposal offers a
significant advantage is properly made from evaluating the initial proposal.
PHSAR § 315.412(cX2) provides that the contracting officer determine whether a
late proposal meets the requirements of PHSAR § 352.215-10 (quoted above) and
“therefore can be considered.” This provision clearly indicates that an affirma-
tive determination be made whether a late proposal offers the requisite “signifi-
cant advantage” before the proposal “can be considered.” It necessarily follows
that this determination be made before discussions are conducted and BAFOs
are received. Moreover, the late proposal clause at issue is based upon the same
exception to the requirement that late proposals be rejected that was contained
in Federal Procurement Regulation (FPR) § 1-3.802-2 (1964 ed.).?2 Our decisions
discussing the FPR provision recognize its implicit requirement that a finding of
significant technical or cost advantage be made before a late proposal may be
further considered. See e.g. Capital Systems Group, Inc, 59 Comp. Gen. 717
(1980), 80-2 CPD { 190; National Motors Corporation, et al., B-189933, June 17,
1978, 78-1 CPD | 416 at 22-23.

The protest is denied.

2 The provisions of FPR § 1-3.802-2 were not made part of the Federal Acquisition Regulation (FAR). However, the
Public Health Service, HHS, after notice to the Chairman of the Civilian Agency Acquisition Council, published
PHSAR §§ 315.412(c) and 352.215-10 as deviations from the FAR. 51 Fed. Reg. 43355 (1986); 52 Fed. Reg. 44397
(1987).
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B-229581, March 4, 1988
Procurement
Bid Protests

B Non-Prejudicial Allegation
B8 GAO Review
Protest is dismissed where protester objects to an item purchase description which has not been

incorporated into a solicitation since General Accounting Office has jurisdiction over protests con-
cerning solicitations and contract awards only.

Procurement

Socio-Economic Policies

B Preferred Products/Services

B B Handicapped Persons

Decision by Committee for Purchase from the Blind and Other Severely Handicapped to include
item on list of commodities and services to be procured from workshops for blind or severely handi-
capped individuals is not subject to review by General Accounting Office in light of exclusive au-

thority vested in the Committee under the Wagner-O'Day Act to establish and maintain the pro-
curement list in accordance with the overall purpose of the act.

Matter of: Abel Converting, Inc.

Abel Converting, Inc., protests the amendment by the General Services Admin-
istration (GSA) of the item purchase description for National Stock Number
(NSN) 7920-00-823-9772 paper towels. Abel contends that by amending the item
description to permit flat fold (as opposed to pop-up) packaging for the towels,
GSA made it possible for blind workshops to manufacture them, thereby re-
stricting commercial competition for the towels in violation of the Competition
in Contracting Act of 1984 (CICA). We dismiss the protest.

Abel is the incumbent contractor for the NSN 9772 paper towels at the Pennsyl-
vania Army Depot in New Cumberland, Pennsylvania. Effective November 9,
1987, the Committee for Purchase from the Blind and Other Severely Handi-
capped, pursuant to its authority under the Wagner-O’Day Act, 41 U.S.C. §§ 46-
48c (1982), added the New Cumberland depot’s requirement for the towels to its
procurement list of commodities and services to be produced or provided by
workshops for blind or severely handicapped individuals. Under the Wagner-
O’Day Act, once an item has been added to the procurement list, contracting
agencies are required to procure the item from qualified workshops for blind or
other severely handicapped individuals with the objective of increasing employ-
ment opportunities for those individuals. The Committee for Purchase is author-
ized to add and delete commodities and services from the list as it deems appro-
priate. See KCL Corp., B-227593, July 16, 1987, 87-2 CPD | 52.

According to Abel, GSA amended the packaging requirements in the purchase
description for the towels to facilitate inclusion of the towels on the Committee
for Purchase’s procurement list. GSA denies that this was the case, explaining
that it had previously amended the item description to require pop-up packag-
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ing as part of its effort to standardize the packaging requirements for all towels
in the same class, but had subsequently been advised by potential suppliers that
a paper towel with the density and weight of the NSN 9772 towel could not be
packaged in a pop-up dispenser. GSA then reviewed the contract file and deter-
mined that pop-up packaging was not a minimum need of the government. The
purchase description was therefore revised to permit flat fold packaging.

Abel argues that revision of the purchase description to permit flat fold packag-
ing was improper since only pop-up packaging will meet the minimum needs of
the government. The protester contends that although our Office does not in
general consider protests that specifications should be made more restrictive,
our review is appropriate in this instance since relaxation of the requirement to
allow flat fold packaging makes it possible for qualified workshops (which, ac-
cording to the protester, lack the machinery to package in pop-up dispensers) to
manufacture the towels, thereby restricting competition for the item by leading
the Committee for Purchase to add the towels to its procurement list.

We dismiss the protest because the protester has failed to state a cognizable
basis for protest. Under CICA, a protest is defined as an objection by an inter-
ested party to a solicitation or to the award or proposed award of a contract. 31
U.S.C. § 3551 (Supp. III 1985). Here, Abel is not objecting to the terms of a solici-
tation or to a proposed award; it is objecting to the purchase description of an
item which has been included on the procurement list for qualified workshops
and thus effectively has been removed from procurement in the competitive
market. A complaint about a purchase description which has not been incorpo-
rated into a solicitation is not a protest within the definition of CICA, and thus
does not fall within our jurisdiction. See Centronics Sales & Service Corp., B-
225514, Dec. 3, 1986, 86-2 CPD 1 640.

Moreover, while Abel attempts to characterize its protest as a limited challenge
to GSA’s determination to revise the packaging requirements, Abel’s underlying
objection concerns the Committee on Purchase’s decision to include the towels
on the procurement list for qualified workshops, a decision which is not subject
to review by our Office in light of the exclusive authority vested in the Commit-
tee for Purchase to establish and maintain the list in accordance with the over-
all purpose of the Wagner-O’Day Act. KCL Corp., B-227593, supra. In any event,
we see no basis to question the decision to include the towels on the procure-
ment list even assuming, as Abel initially suggested, that GSA relaxed the pack-
aging requirements solely to facilitate inclusion of the towels on the list. Even if
GSA had done so, in our view, it would not be improper to modify a feature
such as packaging—which relates fundamentally to user preference or conven-
ience—in order to promote inclusion of the towels on the procurement list.

The protest is dismissed.
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B-229724, March 4, 1988
Procurement

Payment/Discharge

B Payment Priority

@ B Payment Sureties

Consistent with doctrine of subrogation which allows a payment bond surety who pays the debts of
his principal to assert all the rights of the creditors who were paid to enforce the surety’s right to
be reimbursed, payment bond surety has priority over an assignee bank to $2,902.29 paid by the
surety to subcontractor materialmen.

Matter of: Priority of Payment Between Payment Bond Surety and
Assignee

A disbursing officer with the United States Army, Corps of Engineers, asks
about priority of payment of remaining contract funds between a payment bond
surety and an assignee bank. For the reasons given, we find that the payment
bond surety has priority.

Background

On July 30, 1985, the Pittsburgh District, Army Corps of Engineers, awarded a
contract (DACW 59-85-C-0083) to Danbury Construction Co. for dredging a boat
launching ramp in the Buffalo Creek Recreation Area, Buffalo Creek, West Vir-
ginia. The contract price was just under $100,000. Consistent with Miller Act
requirements, 40 U.S.C. §§ 270a-270d, Danbury posted performance and pay-
ment bonds from the Fidelity and Deposit Company of Maryland.

On October 4, 1985, the Danbury Construction Company assigned its right to all
contract proceeds to the First National Bank of Bellevue, Ohio. The Corps of
Engineers accepted the assignment on October 9, 1985.

The facts indicated that the contractor completed the project; however, during
the course of the work, the payment bond surety was required to make two pay-
ments to subcontractors totalling $2,902.29. On June 11, 1987, the Corps disburs-
ing officer received a request from the Corps District Office of Counsel request-
ing that he pay the surety the $2,902.29 the surety paid the two subcontractors
under the payment bond. In view of the assignment to the bank, the disbursing
officer is concerned about conflicting claims to the $2,902.29 and thus asks us to
determine who has priority.

Legal Discussion

The doctrine of subrogation allows a payment bond surety who pays the debts of
his principal to assert all the rights of the creditors who were paid to enforce
the surety’s right to be reimbursed. Pearlman v. Reliance Ins. Co., 371 U.S. 132,
136-37 (1962). For example, when a surety meets its obligations on a payment
bond by paying claims of laborers and materialmen, it is subrogated to what-
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ever rights the contractor and laborers had in undisbursed funds. Id. at 141.
The surety’s right has been held to relate back to the date of the surety bond,
entitling it to priority over all subsequent lienholders and general creditors.
Western Casualty and Surety Co. v. Brooks, 362 F.2d 486, 489-90 (4th Cir. 1966).

As an assignee can acquire no greater right to contract proceeds than its con-
tractor-assignor had, and an assignor’s right to payment under a government
contract is subject to the surety’s right to be reimbursed for amounts paid on
the contractor’s behalf, a payment bond surety would have priority over an as-
signee. 63 Comp. Gen. 533, 535 (1984).

In this instance, Fidelity and Deposit Company of Maryland, the payment bond
surety, made two payments totalling $2,902.29 to subcontractors under the pay-
ment bond. The payment bond was executed several months prior to the assign-
ment of contract proceeds to the First National Bank of Bellevue, Ohio. Consist-
ent with the legal principles described, Fidelity and Deposit Company has prior-
ity over First National, as assignee, for the amount paid by the surety. We un-
derstand there are sufficient remaining contract proceeds to pay the surety.

B-226122, March 8, 1988
Civilian Personnel

Relocation

B Temporary Quarters

B B Actual Subsistence Expenses
B @ B Reimbursement

B W B B Eligibility

When transferred federal employees can demonstrate a reasonable need, temporary quarters sub-
sistence expenses (TQSE) may be paid for periods prior to the moving day at the old permanent
residence and after the delivery day of household goods at the new permanent residence. Hence, an
employee of the National Security Agency who was transferred from Ottawa, Canada, to Fort
Meade, Maryland, may be allowed TQSE for his use of a hotel in Ottawa prior to the time his house-
hold goods were picked up at his old residence there, if he can demonstrate that the residence was
unavoidably rendered uninhabitable prior to that time because of the packing of his furniture. The
employee was also properly allowed TQSE for an additional night's temporary lodgings following
the delivery of his household goods in Maryland because the delivery was made late in the day and
without advance notice, and in those circumstances the employee could neither move into his new
residence immediately nor avoid being charged for staying an additional night at his hotel.

Matter of: William D. Dudley—Transferred Employee—Temporary
Quarters Subsistence Expense

An employee of the National Security Agency upon transfer to a new duty sta-
tion may be paid temporary quarters subsistence expenses for the days he re-
sided in temporary commercial lodgings before his household goods were picked
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up from his residence at the old duty station only upon a showing that the tem-
porary lodgings were reasonably necessary.!

Background

In February 1986 William T. Dudley, an employee of the National Security
Agency received permanent change-of-station orders transferring him from
Ottawa, Canada, to Fort Meade, Maryland. Mr. Dudley vacated his permanent
residence in Ottawa on June 24, 1986, and occupied temporary quarters there
and in Maryland through the night of July 21, 1986.

Mr. Dudley’s household goods were picked up at his old residence in Ottawa on
June 26, 1986, but they were packed a day earlier on June 25. The household
goods were delivered to his new residence in Maryland on July 21.

The National Security Agency allowed Mr. Dudley temporary quarters subsist-
ence expenses (TQSE) for the period from June 26, 1986 (date of pickup),
through July 21, 1986 (date of delivery), but disallowed TQSE for the days of
June 24 and 25 and July 22 when the household goods were not in transit. Mr.
Dudley questions the correctness of the disallowance of the TQSE he claimed for
those days. He states that the purpose of his starting TQSE in Ottawa on June
24 was to launder bed linens, etc., to have everything ready for the packers
early on June 25. He also states that the specific date for delivery at the new
station in Maryland was not known until late on July 21, and because of the
lateness of the hour he had incurred an obligation to pay for an additional
night at a motel on “21/22 July.”

In requesting an advance decision in this matter, the responsible officials of the
National Security Agency state that they have consistently followed the policy
“that the p1ckup and delivery dates of household goods are the single most im-
portant factors in determining the TQSE e11g1b111ty period, absent justifiable
reasons why the period should be extended.” They question whether this policy
is proper under the applicable statutes and regulations and also whether Mr.
Dudley may be allowed the additional TQSE claimed on the basis of his expla-
nations.

Discussion

An employee transferred in the interest of the government from one official sta-
tion to another for permanent duty may be authorized subsistence expenses
while occupying temporary quarters. 5 U.S.C. § 5724a(a)(3). Computation of eligi-
bility period is specified in implementing provisions of the Federal Travel Regu-
lations (FTR) para. 2-5.2f, incorp. by ref., 41 CF.R. § 101-7.003, as follows:

When computing the length of time allowed for temporary quarters at Government expense, the
time period will begin for the employee . . . when . . . the employee . . . begins the period of use of

1 Mr. Albert Depetro, Finance and Accounting Officer, National Security Agency, Ft. Meade, Maryland, requested
our decision.
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such quarters for which a claim of reimbursement is made. . . . The period of eligibility shall termi-
nate when the employee . . . occupies permanent residence quarters or when the authorized period
of time expires, whichever occurs first.

The Federal Travel Regulations further provide that the “administrative deter-
mination as to whether the occupancy of temporary quarters is necessary and
the length of time for occupancy shall be made on an individual-case basis.”
FTR para. 2-5.1. Temporary quarters are to be regarded as an expedient to be
used only for so long as is necessary for the employee to move into permanent
residence quarters. FTR para. 2-5.2a(3). An employee shall be allowed subsist-
ence expenses when occupancy of temporary quarters is determined necessary.
FTR para. 2-5.2a(1).2

We have held that temporary quarters are to be regarded as an expedient to be
used only so long as is necessary. See Ben L. Zane, B-194159, Oct. 30, 1979. For
reimbursement to be allowed for the expenses of occupying temporary quarters
a determination must therefore be made, on an individual basis in consideration
of all the surrounding circumstances, that they were necessarily occupied. Ben
L. Zane, B-194159, supra. Ordinarily this is a matter for determination by the
employing agency, but our Office may make such determination predicated on
the facts presented to us by the agency and the employee. Ben L. Zane, B-
194159, supra; Irving R. Warnasch, B-193885, June 8, 1979%; Douglas C. Staab, B-
185514, Sept. 2, 1976.

In addition, we have expressed the view that, when an employee can demon-
strate a reasonable need, TQSE may be allowed for periods prior to the time the
employee’s household goods are picked up at the old residence and after the
time they are delivered to the new residence. Irving R. Warnasch, B-193885,
supra. We have authorized TQSE in such circumstances, for example, when the
permanent residence could not reasonably be occupied as living quarters by the
employee because the utilities were disconnected, or necessary furniture was
unavailable. Irving R. Warnasch, B-193885, supra; Ben L. Zane, B-194159, supra.

In the present case, therefore, it is our view that while the pickup and delivery
dates of Mr. Dudley’s household goods are factors to be taken into consideration
in determining his need for temporary quarters, the period of his eligibility for
TQSE may properly be extended if the record discloses the existence of other
factors demonstrating a reasonable need for his use of temporary quarters
before the pickup date and after the delivery date.

Mr. Dudley claims additional TQSE for the evening and morning of July 21 and
22, 1986, on the basis that his household goods were delivered to his new perma-
nent residence too late in the day on July 21 for him to make proper arrange-
ments for moving in that day, particularly since he was not furnished with ad-
vance notice concerning the time of arrival of the moving van. Qur view is that
under the statute and regulations governing the payment of TQSE, transferred

2 Supplemental administrative directives applicable to the National Security Agency are contained in Volume 2 of
the Joint Travel Regulations (2 JTR). Those directives conform to the governing provisions of the Federal Travel
Regulations cited here. See para. C13004 and C13005, 2 JTR.
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employees should be granted a reasonable period of time to unpack and make
their new homes habitable after their household goods are delivered. It is also
our view that employees’ eligibility for TQSE should not be terminated on the
day their household goods are delivered if, because of a lack of advance notice of
the moving van’s time of arrival, the employees have incurred an obligation to
pay for temporary lodgings for an additional night.

However, National Security Agency officials now report that they followed this
policy in Mr. Dudley’s case, and that by their calculations he has already been
reimbursed in the amount of $54.88 for his lodging expenses for the night of
July 21-22, 1986. It appears that a mutual misunderstanding occurred concern-
ing the listings of his daily lodging expenses that led him to believe that he had
not been reimbursed for that night. That is, in reimbursing him for his claimed
expenses for “July 21” the agency officials intended to cover the lodging ex-
penses he had incurred for the evening of July 21-22, but in his claim voucher
he instead listed these expenses as having accrued on ‘‘July 22.” This mutual
misunderstanding about the listing of the dates on which his lodging expenses
accrued affected the basis upon which the agency reimbursed him throughout
the claim period.

Thus, the confusion over the calendar days designated for lodging reimburse-
ment caused Mr. Dudley to claim the Ottawa hotel rate of $41.99 on July 8,
1986, even though he had checked out that day and then checked into the Mary-
land lodging the same day at a daily rate of $54.88. He should now be reim-
bursed the difference, since the National Security Agency designates July 8 as a
lodging day in Maryland.

As to Mr. Dudley’s claim for additional TQSE for the period he maintained tem-
porary quarters in Ottawa before his household goods were picked up at his old
permanent residence on June 26, 1986, that claim relates to the packing of the
goods prior to their pickup. We understand that transferred employees are often
able to make arrangements with packers and movers to leave sufficient furnish-
ings unpacked so that the residence can reasonably be used as living quarters
up until the time the household goods are actually removed from the premises.
Our view is that an employee’s use of temporary quarters in those circum-
stances would not be a matter of necessity, but would instead be a matter of
personal preference or convenience for which no TQSE could properly be al-
lowed. Alternately, we understand that such arrangements are not possible in
some situations, and the residence is rendered uninhabitable before the moving
van arrives because the necessary furnishings have been packed away and
cannot be used. Qur view is that an employee’s use of temporary quarters in
those circumstances would be necessary, warranting payment of TQSE. The de-
termination of necessity under the facts of a particular case is that of the
agency in the first instance. Ben L. Zane, B-194159, supra.

The statement submitted by Mr. Dudley in support of his claim for TQSE on
June 24 and 25, 1986, does not give us enough information concerning the
amount of time, if any, his old residence was unavoidably rendered uninhabita-
ble prior to June 26, 1986, because of the packing of his household goods. Hence,
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on the basis of the record before us we have no alternative but to remand the
claim for TQSE for that period to the National Security Agency. However, if he
is now able to provide a new and more detailed explanation demonstrating that
his use of temporary quarters for some period prior to June 26 was a matter of
necessity rather than personal convenience, we would have no objection to a
readjudication of his claim by the National Security Agency and the allowance
of additional TQSE to him for that period.

The claim voucher and related documents are returned for further processing
consistent with the conclusions reached here.

B-228411.3, et al., March 10, 1988
Procurement

Contractor Qualification

M Organizational Conflicts of Interest
B B Allegation Substantiation

B E B Evidence Sufficiency

The government is not required to exclude from a competition a firm that might possess advantages
and capabilities due to the prior experience of its parent company, if there is no evidence of prefer-
ential treatment by the government or access to information unavailable to other offerors, and the
parent company did not prepare material leading predictably, directly and without delay to the
work statement.

Procurement

Competitive Negotiation

B Requests for Proposals

@ @ Evaluation Criteria

B B B Sufficiency

The disclosure of precise numerical weights in an evaluation scheme is not required where the solic-

itation clearly advises offerors of the broad scheme to be employed and gives reasonably definite
information concerning the relative importance of the evaluation factors in relation to each other.

Procurement

Competitive Negotiation

H Offers

B W Designs

M W B Evaluation

I B B M Technical Acceptability

Where an agency states its specifications in terms of detailed design requirements set forth in clear
and unambiguous terms in a request for proposals, and states that it will evaluate major areas of
the specifications, a submission of “conceptual designs” prepared in response to the solicitation’s

proposal instructions that did not include the detailed designs required by the specifications is not
sufficient.

(67 Comp. Gen.)
Page 314



Procurement

Competitive Negotiation

B Requests for Proposals

B B Evaluation Criteria

B B B Subcriteria

B B B B Disclosure

An agency is not required to specify evaluation subfactors in a request for proposals (RFP) where

those subfactors are reasonably related to or encompassed by the stated evaluation criteria, and of-
ferors were on notice of the importance of the subfactors from the RFP itself.

Procurement

Competitive Negotiation

B Requests for Proposals

B B Amendments

B B B Submission Time Periods

I H B B Effects

Language in a letter from the agency and in an amendment to a solicitation giving notice to all
offerors of a common cutoff date for receipt of offers has the intent and effect of a request for best

and final offers where all offerors submitted revisions to their proposals and no offerors were preju-
diced.

Procurement

Competitive Negotiation
B Discussion

B B Adequacy

B B W Criteria

Where an agency led an offeror into the areas of its proposals that required amplification and af-
forded it the opportunity to submit a revised proposal, meaningful discussions were conducted.

Matter of: Associated Chemical and Environmental Services, U.S.
Pollution Control, Inc., and Chemical Waste Management, Inc.

Associated Chemical and Environmental Services (ACES), U.S. Pollution Con-
trol, Inc. (USPCI), and Chemical Waste Management, Inc. (CWM), protest the
award of a contract to EBASCO Constructors, Inc., under request for proposals
(RFP) No. DACA47-87-R-0034, issued by the Army Corps of Engineers for the
interim removal and disposal of hazardous waste at Basin F, at the Rocky
Mountain Arsenal in Colorado. The protests raise common issues: whether
EBASCO has an organizational conflict of interest; whether the RFP properly
informed offerors of the relative importance of the evaluation factors and
whether those factors were used in selecting the successful offeror; whether the
Corps properly and specifically requested best and final offers (BAFOs); and
whether the Corps failed to conduct meaningful discussions with each of the
protesters.

We deny the protests.
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Background

The RFP, issued on May 26, 1987, contemplated a firm, fixed-price contract for
the cleanup of Basin F, a 93-acre hazardous waste surface impoundment located
in the Rocky Mountain Arsenal, which is a 27-square mile chemical waste site
approximately 10 miles from the center of downtown Denver. The work consists
of the installation of a force main or vacuum truck liquid removal system to
remove up to 4 million gallons of contaminated liquid to government-provided
storage tanks; the treatment by absorption of contaminated sludge material; the
installation of a waste pile at a designated location; the excavation and removal
of the existing basin liner and all solidified waste material to the waste pile; the
installation of surface impoundments and runoff control structures; and the re-
contouring of the excavated area to provide natural drainage after the work is
completed.

The RFP required the submission of a three-volume technical proposal, to be
evaluated in five areas, in descending order of importance: (1) operation and
work plans; (2) price; (3) schedule; (4) experience, record of performance, and
corporate commitments in organization and personnel; and (5) safety, health,
and emergency response plan. The solicitation stated that award would be made
to the responsible offeror within the competitive range who received the highest
point score using the established evaluation formula and whose offer had been
evaluated as most advantageous to the government, technical, price, and other
factors considered. The RFP also provided that award might be made on the
basis of initial proposals, without discussions, and reserved the right to the
Corps to accept other than the lowest offer.

The Corps received 11 proposals from 7 offerors on August 7, 1987. A 23-member
source selection board evaluated the initial technical proposals (pricing data
was not evaluated at this time), and determined that only four proposals were
in the competitive range. The Corps conducted written discussions with these
four offerors via letters of August 18, addressing twelve common questions to all
offerors and a number of specific questions to individual offerors. The August 18
letters stated that the Corps required a letter of clarification in response to the
questions as well as an affidavit from a surety with respect to performance and
payment bonds. The four offerors responded by the August 26 closing date.

Because the Department of Labor, on August 26, issued a change in the wage
rate determination applicable to the solicitation, the Corps issued Amendment
No. 10 on August 31, increasing some of the wage rates and stating that propos-
als would be received until 4 p.m. on September 9. In addition, in response to
considerations raised in the initial proposals, the Corps decided to encourage of-
ferors to submit alternate vacuum truck liquid removal system proposals. Be-
cause of these changes, the Corps determined that it would redefine the com-
petitive range to include all offerors. Accordingly, on August 31, the Corps noti-
fied all offerors that alternate proposals and responses to Amendment No. 10
were due by September 9, and sent the three offerors initially excluded from the
competitive range clarification questions and a request for an affidavit from a
surety, with a response required by September 9.
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The Corps received 14 proposals from the 7 offerors. The source selection board
reviewed the initial point scores and determined that no further discussions
were necessary. Based on the final total point scores for all factors, the Corps
awarded a contract to EBASCO for its alternate proposal—Contaminated Liquid
Removal Base Bid—in the amount of $21,939,429, on September 24. ACES,
USPCI and CWM, with proposals ranked 14th, 12th, and 10th, respectively, pro-
tested to our Office following award. The Corps has proceeded with contract per-
formance.

Conflict of Interest

All three protesters allege that EBASCO is ineligible for contract award because
of work previously performed at the Rocky Mountain Arsenal by its parent
company, Ebasco Services, Inc., that constitutes an organizational conflict of in-
terest.

The protesters first assert that EBASCO, through its parent company, assisted
in preparing the work statement for the RFP at issue or provided material lead-
ing directly to that work statement. They also contend that EBASCO enjoyed a
competitive advantage as a result of preference and unfair action by the Corps
because of EBASCO’s access to Basin F data gathered under an Ebasco Services
contract with the Army Materiel Command (AMC) that was not accessible to
other offerors.

The Corps asserts that the design, work plan and specifications for the Basin F
project were executed by Woodward-Clyde Consultants, a design contractor, and
that neither EBASCO nor its parent company participated in the preparation of
the work statement. The Corps admits that Ebasco Services did perform investi-
gative work at the Arsenal, including Basin F, but indicates that EBASCO was
only one of a number of firms whose work was incorporated into the work state-
ment for informational purposes. The Corps further advises that the RFP pro-
vided, at three different places, the name, address and telephone number of the
person to contact to obtain documents from the Rocky Mountain Arsenal li-
brary, including those prepared by Ebasco Services, all of which were either ac-
cessible to the public or available to potential offerors under this RFP despite
their classified or restricted status. This information was reiterated, according
to the Corps, at the preproposal conference. Furthermore, the Corps maintains,
the RFP included all essential information known to the government concern-
ing the contents and characteristics of the hazardous chemicals in Basin F, in-
cluding any information previously gathered by Ebasco Services.

The Federal Acquisition Regulation (FAR) generally requires contracting offi-
cials to avoid, neutralize or mitigate potential significant conflicts of interest so
as to prevent an unfair competitive advantage or the existence of conflicting
roles that might impair a contractor’s objectivity. FAR §§ 9.501, 9.504, and 9.505
(FAC 84-12); see ESCO, Inc., B-225565, Apr. 29, 1987, 66 Comp. Gen. 404, 87-1
CPD {1 450. In particular, the FAR provides that if a contractor (1) prepares or
assists in preparing a work statement to be used in competitively acquiring a
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system or services, or (2) provides material leading directly, predictably, and
without delay to such a work statement, then the contractor generally may not
supply the system or services unless more than one contractor has been in-
volved in preparing the work statement. FAR § 9.505-2(b)(1). This restriction is
intended to avoid the possibility of bias where a contractor would be in a posi-
tion to favor its own capabilities. Coopers & Lybrand, B-224213, Jan. 30, 1987, 66
Comp. Gen. 216, 87-1 CPD { 100.

Furthermore, the mere fact of a prior or current contractual relationship with a
firm does not in itself create an organizational conflict of interest for that firm
or that firm’s subsidiary. Ross Bicycles, Inc., B-217179, et al., June 26, 1985, 85-1
CPD | 722, aff'd on reconsideration, B-219485.2, July 31, 1985, 85-2 CPD { 110. A
particular offeror may possess unique advantages and capabilities due to the
prior experience of its parent company, and the government is not required to
attempt to equalize competition to compensate for it, unless there is evidence of
preferential treatment or other action. Ross Bicycles, Inc., B-217179 et al., supra.

We do not find that the Corps acted improperly in including EBASCO in the
competition. It is undisputed that Woodward-Clyde Consultants, a development
and design contractor, prepared the work statement for the RFP at issue and
that EBASCO was not specifically employed to assist that firm. Ebasco Services
was one of many contractors whose research material was used by Woodward-
Clyde and ultimately incorporated by reference or specifically included in the
work statement. The Corps has provided affidavits by the project managers
from Woodward-Clyde and the Corps stating that EBASCO had no role in pre-
paring the statement of work. Woodward-Clyde used the information contained
in studies prepared by Ebasco Services and others that were available from the
Arsenal library because those documents contained general information about
hazardous materials for use on various Arsenal projects; the documents were
not prepared specifically for inclusion in the RFP at issue. Although the Corps
acknowledges that a few of the actions included in the RFP were among the
recommendations provided in the general planning information of the Basin F
closure plan prepared by Ebasco Services, that document did not lead directly
and immediately to the RFP work statement since the procedures outlined were
standard toxic waste cleanup procedures and did not provide any detail concern-
ing the cleanup procedures that were so extensively detailed in the RFP. More-
over, not all suggestions raised in the closure plan were included in the RFP,
and the RFP discusses many procedures not addressed in the closure plan.

In sum, EBASCO’s parent company was only one of several contractors whose
research materials on the Arsenal were ultimately incorporated by reference in
the work statement, and the record does not demonstrate that specific reports
prepared by Ebasco Services led directly to the work statement. On this basis,
we do not think the Corps had to exclude EBASCO’s offer from consideration
for award.

The protesters second argument to support their position on this issue involves
a 1984 indefinite delivery contract, No. DAAK11-84D-0017, between Ebasco
Services and AMC, which the protesters argue is evidence that EBASCO had
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unfair access to Basin F composition information through its parent company.
That contract consists of 27 task orders involving surveys and studies concern-
ing environmental contamination at the Arsenal. Four task orders cited by the
protesters involve Basin F work: (1) Task Order No. 13, the Basin F closure
plan, prepared in December of 1985; (2) Task Order No. 17, issued January 24,
1986, involved the evaluation of the incineration feasibility of Basin F waste as
part of a permanent Basin F remedy; (8) Task Order No. 27, issued March 12,
1986, involved a conceptual design for a landfill for the Arsenal; and (4) Task
Order No. 31, Basin F Interim Action Support, issued in April of 1987. The ob-
jective of Task Order No. 31 is to sample and analyze soil, sludge, surface water
and ground water in and around Basin F in support of the Basin F project, to
assess the southern pool liquid to determine if it is treatable conventionally,
and to provide technical expertise regarding the Basin F removal action (i.e.,
review design documents, provide consultant services).

The first three cited task orders either are not directly relevant to the award in
issue and/or led to information included in the RFP or clearly available from
the Arsenal library.? The protesters assert that under Task Order No. 31, how-
ever, Ebasco Services developed a chemical analysis program to be used to char-
acterize Basin F liquids and solids, collected liquid samples from Basin F, and
evaluated alternatives for the treatment of Basin F southern end liquid includ-
ing backup calculations, schedule implications, and cost estimates, all of which
were accessible to EBASCO through Ebasco Services, and not to other offerors.

The Corps contends that the information gathered under Task Order No. 31 did
not allow EBASCO to determine the composition of the Basin F contents since
Ebasco Services did not conduct chemical analyses of Basin F sludge, soil or
overburden, conduct geotechnical work in Basin F, or provide the Corps with
additional characterization of the Basin F sludge, as alleged by the protesters.
Nor does the Corps believe that EBASCO’s proposal contained information that
indicated it had extensive additional knowledge of the Basin F site. Rather, an-
other contractor, whose analysis was referenced in the RFP and was available
at the Arsenal library, took the samples from Basin F. Moreover, the analysis of
Basin F sludge was conducted, as stated above, by Woodward-Clyde and made
available to offerors in the RFP itself.

The Corps notes that Ebasco Services did perform an analysis of two water sam-
ples taken from the southern pool of Basin F under Task Order No. 31 that in-
dicated that the quality of the southern pool, which consists predominantly of
rainwater runoff, was similar to that of the northern pool and thus no change
to the Basin F Interim Action Project design was necessary, and that further
treatability studies for the southern pool liquid were never conducted. The

1 Tagk Order No. 13 was of a general nature, not specifically prepared for the interim cleanup of Basin F; did not
involve sampling or testing of the contents of Basin F; and was specifically referenced in the RFP as available
from the Arsenal library. Task Order No. 17 included taking one sample and preparing Basin F liquid volume
measurements, and taking a sample and analyzing Basin F soil; was provided in the Appendix to the Safety Plan
in the RFP; and was available from the Arsenal library. The concept design report for the Basin F landfill for this
project, Task Order No. 27, was not prepared by Ebasco Services and was available to the public from the Arsenal
library.
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Corps states that the only other task conducted under Task Order No. 31 by
Ebasco Services that relates to the interim, rather than the final, remediation
of Basin F—an assessment of the liquid volume of the basin—provided informa-
tion on the extent of surface elevation fluctuation of the contaminated liquid at
different seasons of the year. This information appeared as elevation estimates
in the RFP drawings; was reflected in the dates published in the RFP as pre-
ferred for commencement of the liquid pumping operation; and did not involve
sampling of Basin F contents. AMC has informed the Corps that the remainder
of Task Order No. 31, the sampling and analysis of contamination below the
Basin F liner, has been deleted from the Ebasco Services contract.

We find that although Ebasco may have possessed an advantage due to the
prior experience of its parent company on the AMC contract, the Corps was not
required to neutralize that advantage since there was no evidence of preferen-
tial treatment of EBASCO or other action that gave EBASCO an unfair com-
petitive advantage. The record does not establish that EBASCO possessed any
information on the composition of Basin F materials that was unavailable to
other offerors. In this respect, we note that the protesters suggest that the
Corps may have allowed EBASCO, through its parent, unrestricted access to
Basin F so that the firm was able to gather unauthorized samples from Basin F;
the record, however, does not support the contention and the Corps, which spe-
cifically denies it, points out that strict government security measures are main-
tained at the Arsenal because of the hazardous situation that exists there.

We therefore find that EBASCO did not have an undue competitive advantage
over other offerors that required its exclusion from award consideration.

Evaluation Criteria

First, USPCI and CWM argue that the RFP’s listing of five specific evaluation
factors in descending order of importance was overly broad, a defect that could
have been cured by providing the numerical weighting of the factors.

The solicitation provided that award of the contract would be made to the high-
est scored proposal on the basis of the five major evaluation factors, listed in
order of importance: operation and work plan, price, schedule, experience, and
the safety, health and emergency response plan (“SHERP ). The actual weights
given to the evaluation factors were as follows: operation and work plans 36
percent, price 30 percent, schedule 14 percent, experience 11 percent, and
SHERP 9 percent.

A solicitation must clearly advise offerors of the broad scheme to be employed
and give reasonably definite information concerning the relative importance of
the evaluation factors in relation to each other. This, however, does not mean
that the disclosure of the precise numerical weights to be used in the evaluation
is required. Raytheon Support Services Co., B-219389.2, Oct. 31, 1985, 85-2 CPD |
495,
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We think the RFP’s statement that proposals were to be evaluated in five de-
creasingly important areas gave offerors a reasonably definite outline of how
proposals were to be judged. We recognize that the actual weights given to the
evaluation factors did not decrease by equal percentages. Nevertheless, we do
not think they were necessarily inconsistent with the RFP’s stated scheme, or
that they were skewed in such a way as to lead us to conclude that offerors
were misled about the evaluation scheme. See Raytheon Support Services Co., B-
219389.2, supra; Bayshore Systems Corp., B-184446, Mar. 2, 1976, 76-1 CPD | 146.

Second, ACES and USPCI allege that the Corps failed to follow the evaluation
factors set forth in the RFP because the Corps, in evaluating proposals, focused
not just on conceptual designs but on the offerors’ responses to requirements set
forth in the RFP design specifications and drawings. The protesters argue that
most of these responses, at least in detailed form, were not actually required
until after award or, in some cases, after the notice to proceed. The basis for
this argument is that the RFP’s proposal information section advised offerors
that the operation and work plan should include only a “conceptual design” for
each of the major aspects of the project. The protesters suggest that fully de-
tailed plans were not actually due until the post-award plan review conference.

The RFP had approximately 250 pages of detailed design specifications includ-
ing a summary of work, 9 additional appendices and a 135 page site-specific
safety plan with 13 appendices and 25 drawings. The contract award section
stated that any proposal not offering to provide all of the specific work con-
tained in the RFP would not be considered to be in the competitive range.

The section of the RFP specifications relied upon by the protesters in support of
their contention involves the preperformance plan review conference. That con-
ference is to be held following award and before notice to proceed, for the pur-
pose of discussing the contractor’s plans with the contractor’s superintendent,
quality control personnel, safety personnel and the contracting officer, to make
sure that all persons involved understand the contractor’s plans. The section
contains a notation that certain plans are due 21 calendar days after award and
others, 21 calendar days after notice to proceed, referring to the submission of
the required 10 copies of each plan for the purpose of the conference.

We find no legal merit to the protesters’ position. Simply put, we think it obvi-
ous that the fact that the selected offeror was to discuss its plans with the
agency personnel at a point after award, and did not actually have to submit
copies of plans before then, did not relieve a firm from submitting with its pro-
posal a complete response to the RFP’s extensive specifications and require-
ments. We do not see how ACES or USPCI reasonably could have expected the
Corps to accept, in lieu of a full response, simply the mere statement that the
offeror would comply with the solicitation’s extensive specifications, numerous
drawings and appendices, and elaborate safety plan.

Moreover, the fact is that, no matter what ACES and USPCI might have
thought when entering the competition, the Corps made it very clear to the
firms, through the negotiations questions (which we discuss in the last section of
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this decision), what the RFP contemplated and the agency expected. We do not
think the protesters could, at that point, rely on how they initially read the
RFP, so we do not find they were prejudiced by the evaluation in that regard.

Third, the protesters allege that the Corps improperly evaluated offerors’ sched-
ules. CWM alleges that the Corps based its evaluation on three unidentified sig-
nificant subfactors: target performance dates for the beginning of the liquid re-
moval system pumping and its completion, and for the final completion of the
contract. USPCI and ACES contend that the Corps deviated from the evaluation
criteria by comparing the length of offerors’ proposed schedules against each
other rather than considering each offeror’s schedule in light of its technical ap-
proach, and USPCI further alleges that the Corps considered submissions not
required until after award in its evaluation. CWM also states that the Corps
should not have downgraded its proposal with respect to schedule in the final
evaluation since it had not altered its proposed schedule between the initial and
final evaluations.

Schedule was the third most important factor in the evaluation scheme. The
liquid removal system pumping schedule constituted 7 percent of the total tech-
nical points available (1,090): 5.25 percent allocated to the beginning date and
1.75 percent to the completion date. Contract completion constituted 4.5 percent.

The RFP instructions reflected the importance of schedule for specific parts of
the project. They called for the submission of a schedule of work activities with
up to 100 components, depicted in terms of calendar days reflecting both the
start and finish of all activities and the final completion date of the work and
listed the significant work activities involved in the project with the contami-
nated liquid removal system as the first of nine major work elements. The speci-
fications stated that a detailed schedule of all work activities was required with
beginning and completion dates for each major work element. Under Liquid
Transfer Schedule, the RFP stated that the contamination liquid removal
system should be completed and operational prior to September 15, 1987 (re-
vised from September 1, 1987). The section further stated that the three tanks
to receive the liquid would be ready by September 15 and October 30, and the
contractor should take all necessary measures to meet the deadlines. In addi-
tion, drawings of the surface impoundments included in the RFP noted that a
construction period of 6 months (from December to May) was assumed. In addi-
tion, the minutes of the fully attended preproposal conference, which were pro-
vided to all offerors with an amendment to the RFP, emphasized the impor-
tance of completing the contaminated liquid removal during the fall, prior to
winter weather delays and the addition of more liquid to the basin by spring
rainfall. In response to questions concerning the preferred timeframe for work
completion at the preproposal conference the Corps stated, “as soon as possi-
ble,” again stressing the necessity to minimize the timeframe for completion of
the project. Finally, during discussions, the Corps asked each offeror for details
on steps it could take to reduce its overall construction timeframe and condense
its schedule.
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We find nothing improper in the Corps’ evaluation of the schedule factor. It is
clear from the numerous references to the importance of schedule in the RFP,
at the preproposal conference, and in the discussion questions to all offerors,
that a short period of performance was desirable. The Corps specified a desired
performance goal date for the completion of the liquid removal system of Sep-
tember 15,2 and noted that a 6 month construction period was assumed in its
calculations for the surface impoundments. Moreover, the Corps repeatedly em-
phasized the importance of a short timeframe because of the problem of weath-
er delays and rainfall accumulation. In sum, we think that offerors were on
notice of the importance of the target dates for the liquid removal system and of
the short suggested timeframe for contract completion, and we find nothing
wrong in the way the Corps considered those matters.

In addition, USPCI’s contention that the Corps used submissions required after
award in its evaluation of schedule, and CWM’s contention that its schedule
was improperly downgraded, are not correct. The evaluation sheets submitted
for our review show that the Corps evaluated only the specific timetables pro-
posed by each offeror for the various stages of the project. In addition, CWM’s
score as to schedule was reduced because other offerors improved their sched-
ules in response to the discussion question to all offerors to shorten the overall
construction timeframe and condense their schedules.

Best and Final Offers

All three protesters allege that the Corps failed properly to request BAFOs from
all offerors in the competitive range as required by FAR § 15.611(a) (FAC 84-16).

Generally, in negotiated procurements, agencies must conduct written or oral
discussions with all responsible offerors within the competitive range before
awarding a contract. Metron Corp., B-227014, June 29, 1987, 87-1 CPD | 642.
Upon completion of discussions, the contracting officer must request BAFOs.
That request must include notice that discussions are concluded, notice that this
is the opportunity to submit a BAFO, and a common cutoff date and time. FAR
§ 15.611(b). However, where an amendment to a solicitation does not specifically
request offerors to submit their BAFOs, language giving notice to all offerors of
a common cutoff date for receipt of offers has the intent and effect of a request
for BAFOs. James R. Parks Co., B-186031, June 16, 1976, 76-1 CPD { 384.

Here, the Corps conducted discussions with the four offerors in the original
competitive range, requesting responses (termed “letters of clarification” by the
Corps) to the discussion questions by August 26. However, because of an August
26 change in the wage rate determination and its effect on offerors’ proposed
prices, and because of the Corps’ decision to encourage the submission of alter-
nate vacuum truck liquid removal system proposals, the Corps determined that
it would include all offerors in the competitive range. Accordingly, the August
31 letters sent to all offerors included Amendment No. 10 (the wage rate modifi-

2 This date was extended due to delay in the procurement process. As a result, the Corps utilized number of days

proposed for the various stages of the project in evaluating offerors’ proposed schedules.
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cation) and gave notice that alternate proposals, responses to the discussion
questions (if not already provided), the affidavit from a surety of intent to pro-
vide payment and performance bonds (if not already provided), and responses to
Amendment No. 10, were required no later than September 9, 1987, at 4 p.m.
Amendment No. 10, stated at the top of page 1: “Date for Receiving Proposals,
87 Sep 9” and in paragraph 3 of page 2: “Proposals will be received until 4:00
p.m., local time at place of receiving proposals, 87 Sep 9.”

Although the Corps admits that it did not explicitly advise offerors that BAFOs
were requested, it argues that because the RFP provided for the possibility of
award on the basis of initial offers and because offerors were advised of a
common cutoff date for the receipt of proposals, offerors were on notice that
they should have provided their best offers. Indeed, the Corps argues, all offer-
ors were given the opportunity to respond, and did in fact respond to the agen-
cy’s concerns.

It is clear that from the record that all offerors were treated equally by the
Corps and that all offerors were given, and in fact understood, that they had the
opportunity to revise their proposals in the technical, schedule and price areas.
Neither ACES nor USPCI has asserted that it was prejudiced by the Corps’ ac-
tions. CWM, which alleges that it would “in all likelihood” have lowered its
price and improved its competitive position, would have had to reduce its price
by more than 30 percent in order to have been in a position to have received the
contract, and has not demonstrated or even asserted that it contemplated such
a large price reduction. Accordingly, we do not find that any of the protesters
was prejudiced by the Corps’ failure specifically to request BAFOs, so that the
failure provides no basis on which to object to the procurement.

Meaningful Discussions

The three protesters allege that the Corps failed to conduct meaningful discus-
sions with each of them.

The requirement for discussions with all responsible offerors whose proposals
are in the competitive range includes advising them of deficiencies in their pro-
posals and affording them the opportunity to satisfy the government’s require-
ments through the submission of revised proposals. FAR §§ 15.610(c)2) and (5);
Furuno U.S.A., Inc., B-221814, Apr. 24, 1986, 86-1 CPD { 400. Agencies are not,
however, obligated to afford offerors all-encompassing discussions, Training and
Management Resources, Inc.,, B-220965, Mar. 12, 1986, 86-1 CPD | 244, or to dis-
cuss every element of a technically acceptable, competitive range, proposal that
has received less than the maximum possible score, Bauer of America Corp. &
Raymond International Builders, Inc., A Joint Venture, B-219343.3, Oct. 4, 1985,
85-2 CPD 1| 380, but generally must lead offerors into the areas of their propos-
als which require amplification. Furuno U.S.A., Inc., B-221814, supra.
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(1) CWM

CWM alleges that the Corps’ written discussions failed to point out certain defi-
ciencies in the company’s initial proposal which subsequently were addressed in
the Corps’ debriefing letter: CWM'’s schedule, its price, its operation and work
plan, and its SHERP.

The weakness identified by the Corps in CWM’s schedule concerned the amount
of time required to begin the liquid pumping operation and to complete the
entire project, making CWM the 10th lowest ranked offeror out of 11 on this
evaluation factor, with 33 out of a possible 140 points. The Corps’ discussion
letter to CWM included a question addressed to all offerors concerning the abili-
ty to reduce the overall construction timeframe, minimize the impact of the ad-
dition of further liquids to the basin due to weather conditions, and condense
the schedule. CWM declined to change its schedule in response to this question.

We think the Corps conducted adequate discussions with CWM with regard to
schedule. CWM proposed the second longest schedule. The Corps emphasized
the importance of a short timeframe in the RFP and the preproposal confer-
ence, as discussed above with regard to the evaluation criteria, and, in the dis-
cussion questions concerning schedule, clearly indicated that this was an area of
CWM’s proposal that needed revision. CWM had the opportunity to shorten its
schedule and declined to do so.

With regard to price, the Corps did not raise this issue with CWM since it con-
sidered CWM’s price to be reasonable and had included CWM in the competitive
range. Agencies may inform an offeror that its cost is considered to be too high
or unrealistic, FAR § 15.610(d)(3)(i1), but the record here contains no evidence
that the Corps believed that CWM’s costs were unreasonably high. In fact,
CWM'’s proposal ranked eighth in price out of the 11 initial proposals, while the
awardee’s proposal ranked sixth, and CWM has not suggested any specific rea-
sons why the Corps should have found CWM’s price to be unreasonable or unre-
alistic.

The Corps noted three weaknesses in CWM’s operation and work plan relating
to the absorption process: its lack of unconfined compressive strength tests for
the reagent formula, its lack of a schedule for post-processing tests of the same
nature, and its proposal to mix clean soil with the sludge to be placed in the
waste pile thereby increasing the size of that pile. The Corps’ discussion ques-
tions were directly related to the weaknesses later identified by the Corps: clari-
fication of CWM’s tests for compressive strengths, its post-processing acceptance
testing procedures, its proposed absorption process mix, and its specific additive
dosages and ratios. We also note here that CWM ranked first in the initial tech-
nical evaluation anyway, and that the areas mentioned account for only 30 out
of a possible 450 points.

(2) ACES

The second protester, ACES, also alleges that the Corps’ written discussions
failed to point out deficiencies subsequently addressed in the Corps’ briefing
letter concerning operation and work plan, SHERP, and schedule.
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ACES first challenges the adequacy of the eight questions relating to its initial
operation and work plan, where it received 192 out of a possible 360 points, and
its SHERP, where it received 64 out of possible 90 points, making its technical
ranking 10th out of 11 initial proposals. Most of the weaknesses later identified
by the Corps concern ACES’ lack of detail in its proposal, in particular as to
ACES’ in-situ absorption process and sources of the absorption agent, flyash,
sample collection in the quality assurance-quality control plan, placement of
material into the waste pile, and leachate pumping system, including the
method of screening solids prior to pumping. Other weaknesses concerned
ACES’ utilization of phosphoric acid after processing, and its failure to include
an air dispersion model required by the SHERP.

We find that the Corps did conduct adequate discussions with ACES on these
matters by leading the firm into the areas of its proposal that required amplifi-
cation. The Corps’ discussion questions requested additional information on
ACES’ amount of absorption agent and its proposed absorbent-to-sludge ratio,
and the control of emissions in ACES’ in-situ absorption process; asked for an
outline of ACES’ quality assurance and control plan and inquired concerning
frequency and methods of taking samples for testing of materials so as to assure
that performance criteria are met during the absorption process; requested de-
tails regarding the system for placement of material into the waste pile; and
asked for information on the pumping intake system and its cleaning. The
Corps notes with regard to ACES’ failure to list sources of its absorption agent
that the RFP required, and the Corps required for evaluation of the adequacy of
ACES’ absorption process, information on the materials to be used and the
quantities of each, as well as a design analysis and calculations, drawings and
specifications. In addition, the Corps states that the RFP specifically noted in
the design specifications that the supply of flyash was very limited. The Corps
also asked questions about ACES’ absorption agent calculations and other infor-
mation relating to its use of flyash.

Further, the Corps did not address the adverse effect of phosphoric acid after
processing because ACES raised this problem in its response to the discussion
question. An agency is not required to reopen discussions concerning a problem
that arises in a BAFO. Inter-Continental Equipment, Inc., B-224244, Feb. 5, 1987,
87-1 CPD | 122.

With regard to ACES’ failure to include a required air dispersion model in its
SHERP, specifications clearly required the submission of a site-specific air dis-
persion model, and the Corps in fact addressed the deficiency in discussions.

Finally, concerning ACES’ schedule, ACES’ proposal received the lowest initial
score of all offerors because ACES proposed the longest timeframe. The Corps
addressed the deficiency in ACES’ schedule in the discussion question addressed
to all offerors concerning the ability to reduce the overall construction time-
frame and condense the schedule due to possible adverse effects of weather, and
specifically asked ACES for details on timeframe and activities between award
of the contract and beginning and completion of the liquid pumping operation.
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We think ACES clearly was on notice that its schedule was an area of its pro-
posal that needed revision.

(3) USPCI

The third protester, USPCI, also alleges that the Corps identified informational
weaknesses in USPCI’s proposal in its debriefing letter that were not revealed
by the Corps to USPCI during discussions concerning the firm’s operation and
work plan and its SHERP, schedule, and experience.

USPCI first challenges the adequacy of the 11 questions addressed to all offerors
and the 33 questions addressed to USPCI dealing with USPCI’s operation and
work plan, which received 111.5 out of 360 possible points, and its SHERP,
which received 49.5 out of 90 possible points, giving USPCI the lowest technical
score of the 11 initial proposals.

The weaknesses identified by the Corps concern USPCI'’s lack of design informa-
tion or detail in its proposal and USPCI’s failure to furnish an air dispersion
model. The information weaknesses relate to all major areas of USPCI’s propos-
al including the liquid pumping operation, the absorption process, the waste pile
construction, material removal the runoff/runon control plan, and the quality
control plan. The discussion questions posed by the Corps in the technical area
were directed toward eliciting more specific, detailed information from USPCL
One general question asked for “more breakdown of all data called for in the
RFP.” Specific questions addressed to USPCI only or to all offerors were for
more information (specifically mentioning that the problem of screening solids
from the liquid was not addressed), on absorption post-processing acceptance
testing, on leachate pumping from the waste pile, material removal and runoff
control. In fact, USPCI admits that it failed to provide the detailed information
requested by the Corps because it determined that the RFP proposal instruc-
tions required conceptual designs only and that detailed plans were not re-
quired until after award. Other questions requested information that was re-
quired by the RFP but not included in USPCI’s proposal concerning USPCI’s
utilities installation, its mobilization plan, its air dispersion model, the develop-
ment of action levels and protective equipment for use in the event of a health
or safety emergency, and the identification of work zones.

As was the case with the other protesters, we think this record establishes that
the Corps met its responsibility to conduct meaningful discussions with USPCI
with regard to the firm’s operation and work plan and SHERP. The Corps led
USPCI into the areas of its proposal that required amplification through both
general questions requesting more detailed data and specific questions relating
to gaps in each of the major technical areas of USPCI’s proposal later cited as
weaknesses.

USPCI also challenges the adequacy of discussions concerning its schedule,
which received 74 out of 140 possible points and ranked fifth out of 11 proposals,
and its experience, which received 20 out of 110 possible points and ranked last.
The Corps, however, in effect addressed the deficiency in USPCI's schedule in
the discussion question addressed to all offerors concerning the ability to reduce
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the overall construction timeframe and condense the schedules due to possible
adverse effects of weather, and in the question to USPCI concerning the exact
number of days after award that would elapse before beginning and completion
of the liquid pumping operation. These discussion questions to USPCI put the
firm on notice that this was an area of its proposal that needed revision.

Finally, the record shows the Corps did not address discussion questions to the
deficiencies in USPCI's experience, corporate commitments or personnel be-
cause the agency felt that the requirement for this information was clearly
stated in the RFP. We will not object to the Corps’ decision. The RFP called for
offerors to reference all comparable construction work and to include certain
specific details; clearly required key personnel to be committed to the entire
work effort; and asked for specific information concerning corporate commit-
ments. USPCI addressed these areas in its proposal, listing its construction ex-
perience, specifically noting that it did not intend to commit its key personnel
to the entire work effort, and supplying the required information regarding its
corporate commitments. We do not think the Corps had a duty to inquire fur-
ther of USPCI as to this information, as the firm’s proposal reflected business
decisions on manpower allocation clearly requested by the solicitation.

The protests are denied.

B-228696, March 10, 1988
Civilian Personnel

Travel

B Bonuses

B B Acceptance
# BB Propriety

An employee, while traveling on official business, was denied lodging the first night at the selected
hotel due to their overbooking. The hotel issued a bonus lodging certificate to the employee for one
night of free lodging. Such a certificate is the property of the government and not the employee
since the general rule is that a federal employee is obligated to account for any gift, gratuity or
benefit received from private sources incident to the performance of official duty. Also, allowing the
employee to retain the certificate would result in double reimbursement to the emplayee since the
government paid for lodging at a substitute hotel that evening.

Matter of: Elizabeth Duplantier—Use of Bonus Lodging Certificates

This decision is in response to a request from the Director, Office of Finance
and Accounting, Department of Housing and Urban Development (HUD), for an
opinion regarding the use of bonus lodging certificates given as compensation
for denied lodging while on temporary duty travel. Specifically, the question
concerns a HUD employee on temporary duty who was issued a bonus lodging
certificate by a hotel which was overbooked and denied her lodging the first
night of her travel. The employee subsequently used this certificate for lodging
on one night of personal travel. The agency asks whether the bonus lodging cer-
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tificate, granted because of denied lodging, can be used for personal travel or
does it belong to the government. For the reasons stated below, we hold that the
bonus lodging certificate is the property of the government and may not be used
by the employee for personal travel.

Background

During the period May 11 through May 17, 1987, a group of HUD employees on
temporary duty travel to New York City were denied lodging upon arrival at
their hotel on the first night even though they had confirmed reservations. In
order to compensate for the overbooking, the hotel issued a bonus lodging certif-
icate to each employee for one night of free lodging. All but one employee used
the bonus certificate to cover the cost of lodging on one of the nights later in
the week while still on official business.

Ms. Elizabeth Duplantier, Office of the Inspector General, Boston Regional
Office, believed that the bonus certificate belonged to her since it was compen-
sation for her inconvenience. Consequently, Ms. Duplantier used the bonus cer-
tificate to stay over one additional night in New York City for personal reasons.

By memorandum dated May 21, 1987, the agency notified Ms. Duplantier that,
after reviewing the travel voucher she submitted for her trip, her travel costs
were being reduced by $85 which represents one night’s lodging at the hotel
which issued the bonus lodging certificate. The agency stated that, since the cer-
tificate was issued to Ms. Duplantier while she was in official travel status inci-
dent to government business, the agency believes the coupon should have been
applied to a night's lodging while she was still in travel status later in the
week.

By memorandum dated May 29, 1987, Ms. Duplantier requested that the agency
reconsider its decision to reduce her travel voucher by $85. Ms. Duplantier ques-
tions the requirement that the bonus certificate be applied to official rather
than to personal travel because she feels the certificate belonged to her insofar
as it represented compensation for her inconvenience. She further stated that
she believes her situation is analogous to a person giving up a seat on an airline
and obtaining a free flight coupon. She notes that there is a Comptroller Gener-
al decision holding that such a benefit accrues to the employee.

Opinion

Reimbursement of the necessary travel expenses of a federal employee on offi-
cial business is a matter for payment from appropriated funds in accordance
with the provisions of chapter 57 of title 5, United States Code, and the imple-
menting regulations issued by the General Services Administration. Our Office
has long held that a federal employee may not also be reimbursed from private
sources for expenses incident to the performance of official travel, and any such
payments tendered to the employee are viewed as having been received on
behalf of the government. See John B. Currier, 59 Comp. Gen. 95 (1979), and

(67 Comp. Gen.)
Page 329



cases cited therein. See also Federal Travel Regulations, para. 1-1.6b (Supp. 9,
May 14, 1984), incorp. by ref., 41 CF.R. § 101-7.003 (1987). The purpose for this is
to avoid any conflict of interest, since it is fundamental that an employee must
account for any gratuity received from private sources incident to the perform-
ance of official duty, and also to prevent double reimbursement to the employee
for the same travel.

Thus, in Johnny Clark, B-215826, Jan. 23, 1985, we held that an employee may
not make personal use of non-transferable bonus lodging points earned as a
result of a combination of government-funded and personal travel. Since the
bonus points accumulated by the employee in Clark were acquired in part
through the use of federal funds, any awards or benefits which accrued from
the hotel’s promotional program are the property of the United States and must
be relinquished to an appropriate agency official. Moreover, we held in Clark
that the fact that these bonus lodging points were non-transferable was of no
consequence since, inasmuch as the points were the property of the government,
the employee who received the lodging points has no more legal right to them
than any other person.

We have also held that, where a federal employee travels on official business
and is denied boarding on a scheduled airline flight, it is the government that
stands to be damaged by the airline’s default in overbooking the flight and this
payment must be turned over to the government. See, Currier, supra.; 41 Comp.
Gen. 806 (1962); Tyrone Brown, B-192841, Feb. 5, 1979. See also FTR, para. 1-3.5b.
No exceptions have been permitted even where the government incurs no addi-
tional subsistence expense or the employee reports for duty at the same time as
originally intended.

However, we have allowed an employee to keep payments made by an airline
for voluntarily vacating his seat on an overbooked airplane. Charles E. Armer,
59 Comp. Gen. 203 (1980); Edmundo Rede, Jr., B-196145, Jan. 14, 1980. We did so
in part because the Civil Aeronautics Board (CAB) had just issued regulations to
encourage airline passengers to voluntarily relinquish their seats. We reasoned
that the purpose of CAB’s regulations would be frustrated if we did not allow
employees to keep these payments. We also held that there was no double reim-
bursement and no conflict of interest.

Allowing the employee to retain these voluntary payments is subject to certain
conditions, however. If the employee incurs additional travel expenses by volun-
tarily relinquishing his seat, these expenses would be offset against the pay-
ment received by the employee. Also, employees should not voluntarily give up
their seats if it will interfere with the performance of their official duties. Final-
ly, to the extent the employee’s travel is delayed during official duty hours, the
employee would be charged annual leave for the additional hours. See Armer,
above.

The situation in this case, however, differs from the exception for employees
who voluntarily relinquish their seats on an overbooked airplane. Here, the
bonus lodging certificate was received by the employee as a penalty payment by
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the hotel for failing to honor the employee’s reservation, which was made inci-
dent to official travel. As such, it is a benefit or item of value received from a
private source incident to the performance of official duty, in the same manner
as the denied boarding compensation in Currier, above. Hence, it falls within
the general rule requiring the benefit to be turned over to the government,
since it is the government which stands to be damaged by the hotel’s failure to
honor the reservation. To allow the employee to retain and use the bonus certif-
icate for personal travel would constitute double reimbursement to the employ-
ee since the government paid for the cost of her lodging at the substitute hotel
that evening.

Accordingly, we conclude that the bonus lodging certificate issued as denied
lodging compensation is the property of the government, and that Ms. Duplan-
tier’s voucher was properly reduced by the value of the certificate.

B-229927, March 10, 1988
Procurement

Socio-Economic Policies

B Labor Surplus Set-Asides
H @ Geographic Restrictions
M B B Contractors

@ ® B B Eligibility

A bidder does not have to have its offices physically located in a labor surplus
area (LSA) to qualify for award under a solicitation restricted to LSA concerns,
since the restriction only requires substantial performance in an LSA.

Matter of: Singleton Contracting Corporation

Singleton Contracting Corporation protests the prospective award of a contract
to Roy Larson Construction, Inc., the apparent low bidder under invitation for
bids (IFB) No. GS-03P-88-DXC-0007, issued by the General Services Administra-
tion (GSA). The solicitation, a set-aside for small businesses agreeing to perform
as labor surplus area (LLSA) concerns, sought bids for the renovation of a court-
house in Norfolk, Virginia. Singleton asserts Larson’s bid is nonresponsive since
Larson is not located in an LSA.

We deny the protest. The LSA clause requires the bidder to agree to perform as
an LSA concern—defined as a firm that will perform substantially in a geo-
graphical area designated by the Department of Labor as an area of labor sur-
plus—or be considered nonresponsive and thus ineligible for award. See Federal
Acquisition Regulation (FAR) § 52.219-5 (FAC 84-10). The clause thus does not
require a firm to have its offices physically located in the LSA.

Moreover, we note, GSA states that after bid opening the contracting officer
became aware that Norfolk, where contract performance necessarily will take
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place, actually was not classified as an LSA. On the basis of this information,
the contracting officer has decided to withdraw the LSA restriction because oth-
erwise no bidder (including Singleton) would be able to comply with the terms
of the solicitation. GSA intends to proceed with award to Larson since the firm's
bid was responsive to the original solicitation and since the agency has conclud-
ed that the LSA requirement did not restrict competition under the IFB. In this
respect, the announcement of the procurement in the Commerce Business Daily
did not indicate that the procurement was so designated, and a survey by GSA
of firms that did not bid indicates that the restriction was not relevant to their
decisions. We see no reason to object to GSA’s proposal in the circumstances.

The protest is denied.

B-229958, March 10, 1988
Appropriations/Financial Management

Budget Process
8 Permanent/Indefinite Appropriation

Miscellaneous Topics

Finance Industry

B Financial Institutions

B B Government Corporations
R B R Funding

Statutory authority to fund the Commodity Credit Corporation for 1988 and subsequent fiscal years
by means of a current indefinite appropriation is merely an authorization to make appropriations in
that manner. It is not itself an appropriation act and cannot be construed to nullify or supersede
line-item appropriations for fiscal year 1988.

Appropriations/Financial Management

Budget Process
M Conflicting Statutes
W W Statutory Interpretation

Appropriations/Financial Management

Budget Process

B Continuing Resolutions

W B Statutory Interpretation

B W Congressional Intent

When two statutes are enacted on the same day, even if there is evidence that one passed several
hours after the other, we will not apply the general rule that the later passed statute represents the
most recent expression of congressional will and therefore nullifies or supersedes the earlier statute,

to the extent that they are inconsistent. Such close proximity in time is forceful evidence that Con-
gress intended the two statutes to stand together.
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